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War risk clauses should cover 
Venezuela cocaine bust ship, 
UK Supreme Court told

WAR RISK INSURERS should pay out for a bulk carrier confiscated 
after the Venezuelan authorities found a huge quantity of cocaine 
attached to the ship, the UK Supreme Court was told today.

Atlasnavios Navegacao Lda v Navigators could have massive case law 
implications for interpretations of causation, perils covered and 
exclusions, both sides acknowledged.

The hearing marks the final stage of the long-running B Atlantic case, 
in which the High Court initially found for the owners in 2015, only to 
be overturned by the Court of Appeal the following year.

B Atlantic was a 38,056 dwt bulk carrier, alongside at the port of 
Maracaibo in 2007, when an inspection by divers found three bags of 
the deadly narcotic strapped to the hull below the waterline.

The cocaine had been placed there by persons unknown, without the 
knowledge of the owners.

Both the master and the second officer were in 2010 found guilty of 
complicity by a local court, which also ordered that B Atlantic be 
confiscated.

AtlasNavios argued that the vessel should be declared a constructive 
total loss, by reason of detention exceeding six months.

Navigators conceded that the vessel was a CTL and that the owners 
were not responsible for the smuggling attempt. However, it relied on 
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the standard exclusion for detentions arising from 
customs infringement to decline cover.

B Atlantic was covered by standard war risks 
insurance, based on the Institute War and Strikes 
Clauses 1/10/83 with additional perils.

Effectively, the dispute centres on the correct 
understanding of clause 4.1.5, which expressly 
provides an exclusion for detentions arising from 
customs infringements.

Alistair Schaff QC, for AtlasNavios, argued that the 
customs infringement was the result of what both 
parties accept was a malicious act, and that 
malicious acts are an insured peril.

Both the trial at first instance and the Court of 
Appeal accepted that the loss was proximately 
caused by perils insured against. But the 
respondents believe that the chance events he 
described as “supervening fortuities” were sufficient 
to annul this factor.

“This is not turning out to be some obscure 
parochial issue,” Mr Schaff insisted. Not just cocaine 
smugglers or other organised criminals, but a 
variety of actors including terrorists and states, are 
potentially capable of carrying out malicious acts.

Mr Schaff’s primary submission was that this is a 

question of construction rather than intention, and 
that what is relevant in the Institute Clauses is the 
tension between the comprehensive language in 
which perils are outlined, and the more limited 
language in which exclusions are framed.

On a business-like interpretation, the owners were 
victims of a malicious act, and that falls within the 
policy.

Colin Edelman QC, for Navigators, countered that a 
succession of root causes had been necessary to 
bring about the CTL.

These included the initial attachment of drugs to the 
hull, the detection of the drugs, and the subsequent 
detainment. To have an overall view of causation, it 
is necessary to combine all these causes.

As to the argument on construction, Mr Edelman 
cited authorities in support of the respondent’s 
analysis.

Exclusions are an integral aspect of the risk 
underwriters are asked to accept. Risks are, in 
effect, perils minus exclusions, Mr Edelman 
stressed.

Hearing the case today were Lord Mance, Lord 
Sumption, Lord Hughes, Lord Hodge and Lord 
Briggs, who will rule in due course.

Wall St Note | Should shipping companies 
be client or shareholder-driven?
THE common wisdom on Wall Street is that public 
shareholders are best served by “pure play” 
companies that specialise in specific segments of the 
industry. But is this necessarily the best way to serve 
your customers?

Are pure-play companies performing better than 
their more diversified peers?

The argument about pure play appears simple. Offer 
economies of scale and the potential to generate 
above market revenues by focusing on a specific type 
of vessel, and let shareholders create a diversified 
portfolio with broader exposure.

There are two issues with that argument. First, it’s 
not about the ships you own but what you do with 

them. Second, what if your customers prefer one-
stop shopping?

Many pure play companies that allegedly offer a 
specialised service to their clients trade their ships 
in the spot market like a trump operator. On the 
other hand, diversified shipping companies can 
enjoy long-term relationships with their customers 
despite their seeming lack of focus.

Take the example of Tsakos Energy Navigation, a 
tanker company that defiantly bucks the pure-play 
trend by operating a diversified fleet of 65 vessels 
that includes 47 crude oil tankers, three shuttle 
tankers, 13 product carriers and two liquefied 
natural gas carriers.

OPINION



Lloyd’s List | Daily Briefing Wednesday 21st March Page 3

“We are a client-driven company,” says Nikolas 
Tsakos, chief executive of Tsakos Energy Navigation.

Its strategy is simple. Focus on the customer, not on 
the vessel.

“Our company is run like a traditional shipping 
family. We listen to our customers and we strive to 
serve them by offering them choices, by being the 
Avis of the high seas.

“If our customers want a stretch limo we give them a 
very large crude carrier, if they want a compact car 
we give a medium range tanker, if they want a 
mid-range car we give them an aframax, and if they 
want a hybrid car, we give them an LNG carrier.”

Semantics aside, the fact is that TEN’s fleet is 
predominantly fixed on long-term contracts, unlike 
most of its peers who trade their vessels in the spot 
market. Fifty of its 65 vessels are employed on time 
charters with an average duration of 2.6 years.

TEN, which last week celebrated the 25th 
anniversary since its founding and its 15th 
anniversary on the New York Stock Exchange, has a 
strategy of entering long-term contracts that provide 
a floor, or minimum rate, with profit sharing when 
market rates rise above that floor.

It counts Petrobras, Shell, Lukoil, Flopec, BP 
Shipping and Statoil among its largest customers. 
TEN’s strategy has partly insulated it from the 
current down cycle, while still providing it with 
upside potential should markets recover.

Case in point, it posted a net profit for the fourth 
quarter of 2017, when all its peers, who typically 
trade their ships in the spot market, reported losses 
and some were deep in the red.

Notwithstanding its client-driven focus, TEN’s 
record on creating shareholder value is not too 
shabby either. TEN has distributed $10.61 per share 
in dividends since its IPO, generating an 8.3% 
long-term internal rate or revenue.

This compares favorably with Teekay Corporation, 
which has a 6.1% long-term internal rate of revenue. 
Teekay started out as a pure play company, focusing 
on aframaxes, but it has since been transformed into 
a diversified holding group.

By focusing on long-term customer relations and 
minimizing spot exposure without any preference 
on ship type or size, TEN has been a long-term 
survivor of shipping cycles and capital markets.

OSG and General Maritime, two shipping companies 
that were around when TEN listed its shares on the 
NYSE, have long since filed for bankruptcy 
protection.

“We are looking forward to the next quarter century 
and sooner than later, when the market turns, our 
stock price will reflect its true value,” Mr Tsakos tells 
Lloyd’s List.

In the end, it’s about serving your customers first. 
Serve your customers well and profits and a higher 
share price will soon follow.

IN OTHER NEWS
British ports propose ‘Brexit dividend’ 
to boost UK’s trading position
THE British Ports Association is 
proposing a “Brexit dividend” for 
ports to boost the UK’s trading 
position once it leaves the 
European Union.

The BPA, which has issued a new 
strategy report, is urging the UK 
government to deliver on its 
promise to offer “frictionless” 
trade post-Brexit, but warns the 
country is heading towards a 
situation in which border 
arrangements at ports would 
reflect a ‘no deal’ Brexit scenario.

“It appears that a free trade 
Brexit deal is increasingly looking 
like a ‘no deal’ scenario for UK 
ports, with potential new frontier 
controls leading to bureaucratic 
requirements for checks at the 
border,” the BPA says in a 
statement.

“Limiting border ‘friction’ is our 
joint objective once we leave the 
EU Single Market and Customs 
Union.”

The comments come a day after 
the UK government agreed terms 
with the EU for a Brexit 
transitional period, which will last 

from March 29, 2019, to 
December 31, 2020.

The BPA’s new report sets out 
potential opportunities for ports 
following Brexit, with regards to 
free port zones, port connectivity, 
planning, the regulatory regime, 
and fisheries.

With £3bn ($4.2bn) being set 
aside over two years for system 
overhauls and resources to cope 
with Brexit, and more funding 
being promised beyond 2019, the 
BPA has urged the government to 
consider its vision as a 
“template” to help secure a 
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“Brexit dividend” for the country’s 
ports, it said.

The BPA’s chief executive Richard 
Ballantyne said that while a 
potential Brexit free trade deal 
would be welcomed by the 
shipping sector, it was unlikely to 
cover border processes.

“In terms of border operations 
the impact of leaving the 
customs union and single market 
is now fast becoming a ‘no deal’ 
scenario for ports,” he said, 
which meant that imposing new 
border controls on UK-EU trade 
was likely unavoidable and that 
“delays at certain ports and 
important trade gateways were a 
distinct possibility”.

He added: “To a certain extent 
the UK government will be able to 
decide its own border policies but 
for EU ports with UK links, full 
frontier checks, including 
customs and environmental 
health standard checks, could 
have a severe impact upon the 
UK.”

Maritime UK chairman David 
Dingle said there were potential 
benefits for the ports by leaving 
the EU, but the country needed a 
deal that prevented delays and 
disruptions.

“Failure to get that frictionless 
deal will not only see delays and 
disruption at ports like Dover, 
Holyhead and Portsmouth, but 
also in the EU at ports like 
Zeebrugge, Calais and Dublin,” he 
said.

The new strategy report also 
highlighted areas to be reviewed 
to aid growth and development.

“Once the UK leaves the EU, the 
government will be able to create 
favourable conditions for ports to 
grow and develop through 
reformed planning rules, the 
removal of the EU’s Port Services 

Regulation and a new but 
sustainable fisheries policy,” the 
BPA stated.

It has asked for a review of the 
Birds and Habitats Directive 
which is “critical to the 
functioning of an effective port 
zoning policy”, it said.

The UK’s Major Ports Group, a 
body that speaks for gateways 
representing 75% of the UK’s 
trade, said the industry should 
not be complacent.

The group’s chief executive Tim 
Morris said he welcomed the 
progress in agreeing a Brexit 
implementation period.

“Many of the major UK ports 
already efficiently handle large 
volumes of trade with non-EU 
nations. What’s required is 
sufficient time and pragmatism 
for this success to be 
implemented more widely,” he 
said in a statement.

Maersk shakes up boardroom roles
MAERSK is shaking up its 
boardroom structure as it 
continues its transformation 
from a conglomerate to a 
dedicated container shipping and 
logistics operation.

In a mark of its focus on 
digitalisation, chief executive 
Søren Skou will take 
responsibility for the company’s 
information technology, which 
had formerly been part of the 
finance, transformation, IT and 
digital function in the boardroom.

Chief finance, strategy and 
transformation officer and 
registered director Jakob 
Stausholm will leave the 
company at the end of March.

“I have had the pleasure of 
working closely with Jakob for 
more than six years and I have 
always valued Jakob’s 

enthusiasm and support,” Mr 
Skou said. “Jakob has led the first 
part of our digital transformation 
and has done a great job in 
driving our strategy and 
managing the CFO-areas.”

Board chairman Jim Hagemann 
Snabe said digitalisation was 
changing Maersk’s business 
model and the way in which it 
implemented its strategy.

“With this organisational change, 
we expand our management 
capacity within digitalisation to 
accelerate the transformation,” 
he said.

Mr Stausholm added: “I very 
much agree with the new 
organisational design. It is the 
right solution for the company, 
however as a consequence of the 
change, I have requested to 
pursue other opportunities.”

Lloyds Register acquires cyber 
security specialist Nettitude
LLOYD’s Register has moved to 
strengthen its cyber security 
capability by acquiring Nettitude, 
a UK-based provider of cyber 
security assurance, risk 
management and managed 
detection and response services.

Cyber security certification, 
compliance, training, audit and 
security consulting are already 
provided to clients by LR; this 
acquisition brings penetration 
testing, information security 
consulting, managed security 
services and incident response 
handling.

In a statement, LR CEO Alastair 
Marsh explained that information 
and operational technology 
security had become a critical 
issue across all sectors. “We see 
increasing dependencies on 
technology and challenges 
created by Industry 4.0.”

Rowland Johnson, founder and 
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CEO of Nettitude, said integrated 
cyber security solutions had 
become essential as the worlds 
of IT and operational technology 
moved ever closer.

Breaches of companies’ cyber 
security have increased year-on-
year, according to the Ponemon 
Institute’s Cost of Cyber Crime 
report. Some 86% of companies 
around the world reported that 
they had experienced at least one 
cyber incident in 2017.

Nettitude, which has 140 
employees, is a research-led 
organisation that has developed 
tools and techniques to mitigate 
the constantly evolving cyber 
threat.

Marshall Islands joins chorus calling 
for heavy fuel oil ban in 2020
THE Marshall Islands Registry 
has thrown its weight behind 
moves to ban the carriage of 
heavy fuel oil onboard vessels 
from 2020.

Marshall Islands would support 
the ban, tabled at industry 
regulator the International 
Maritime Organization by an 
alliance of major industry and 
environmental lobbies, as well as 
by Norway and the Cook Islands, 
Bill Gallagher, president of 
International Registries, Inc, 
which administers the Marshall 
Island flag, told Lloyd’s List in an 
interview.

The proposed ban has 
widespread industry support and, 
significantly, is the first time that 
the global maritime industry has 
got ahead of an environmental 
regulation to put its own markers 
down instead of waiting to be told 
what to do by regulators.

The ban would also make 
enforcement of the low-sulphur 
regulation much easier — one of 
the biggest question marks left 

ahead of the January 1, 2020 
deadline.

The ban would prohibit the 
carriage of all bunker fuels with 
sulphur content above 0.5%, 
except by vessels that have 
scrubbers on board. It could 
come into effect as soon as 
March 2020.

Marshall Islands was not part of 
the initial push for a HFO carriage 
ban at IMO, but it also did not 
oppose the ban during recent 
plenary discussions.

Environmental legislation was 
still the biggest concern for 
shipowners, with the low sulphur 
regulations coming right on the 
heels of the Ballast Water 
Management Convention, Mr 
Gallagher told Lloyd’s List.

Many owners feel overburdened 
by regulation, which has for the 
past 10-15 years “been like warp 
drive”, he said.

As the world’s second largest 
flag state, the Marshall Islands 
holds considerable influence in 
IMO discussions.

However, it is unlikely that the 
proposal to ban the carriage of 
HFO needs Marshall Islands or 
any other additional support at 
this point.

Passing of the ban at the next 
IMO Marine Environment 
Protection Committee meeting in 
April is pretty much a foregone 
conclusion barring any last-
minute complications or changes 
of heart, which would deprive 
IMO of an easy win.

Tanker industry lobby group 
Intertanko was part of the 
original December 2017 proposal. 
Intertanko managing director 
Katharina Stanzel said the HFO 
carriage ban would make 

enforcement of the regulation 
easier for everybody, including 
Port State Control. “If it’s not 
onboard then it can’t be used,” 
she said.

Ms Stanzel said it was absolutely 
critical for the industry to create 
a level playing field on low-
sulphur regulations. “If we have 
some people buying into it [the 
regulations] and others not, 
someone is going to go out of 
business and it will be those who 
are playing by the rules,” she 
warned.

SM Line and Cosco agree to expand 
partnership
SOUTH Korean carrier SM Line 
and China Cosco Shipping have 
agreed to broaden their 
partnership through the launch of 
new services not only in Asia but 
also in North America.

Two companies agreed to 
discuss details to jointly roll out 
new services in Asia in the 
short-term and subsequently talk 
about North America, said SM 
Line in a statement.

SM Line had already teamed up 
with Cosco Shipping on March 1 
to launch a new China-India 
service.

Apart from Cosco Shipping, 
Orient Overseas Container Line, 
Wan Hai Lines, Interasia Lines 
and X-Press Feeders are also 
participating by providing 4,300 
teu vessels for the new service.

SM Line said at the time that the 
fact it had managed to team up 
with global shipping companies 
such as Cosco and OOCL 
indicated the company’s elevated 
status on the global stage.

The news came after SM Line 
last week broached the subject of 
a possible partnership with 
Hyundai Merchant Marine.
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SM Line has been trying to win 
over HMM by officially 
announcing it wants to 
collaborate with the South 
Korean flag carrier.

Last week, HMM reiterated it did 
not have any intention of teaming 
up with SM Line.

In particular, HMM said it could 
not work with SM Line, as 
overseas customers tend to 
“avoid” it.

In response, SM Line said that it 
had been able to build a good 
reputation among customers and 
foreign media, and it was time for 
HMM to back SM Line instead of 
isolating it.

HHI likely to see operating loss in the 
first quarter, say analysts
HYUNDAI Heavy Industries is 
expected to post an operating 
loss in the first quarter amid a 
drop in its order backlog, 
according to Seoul-based 
analysts.

As of end-February, the South 
Korean HHI had an order backlog 
worth Won20.9bn ($19.6m), a 
41.7% decrease compared to the 
same period of last year, 
according to Choi Jin-myung, an 
analyst at Cape Investment & 
Securities.

Lee Sang-woo from Eugene 
Investment agreed with Mr Choi, 
pointing out that HHI’s sales and 
operating loss figures in the 
fourth quarter of last year were 
also below expectations.

HHI posted an operating loss of 
Won159.1bn for the fourth quarter 
of 2017, compared with a 
Won7.8bn profit for the same 
period a year ago.

The net loss for the period came 
to Won481bn, compared with a 
Won353bn loss a year ago, while 

sales dropped from Won3.46trn 
to Won2.37trn.

However, Mr Lee added that the 
situation for HHI was likely to 
improve with the increasing 
number of orders and an 
expected rise in vessel prices this 
year.

HHI announced in early March 
that it had secured orders to 
build a total of eight vessels 
worth $800m over a week.

It added that the shipbuilder had 
won orders to build 15 ships 
worth $1bn so far this year and 
21 vessels worth $1.9bn in 
December last year.

Meanwhile, HHI’s group affiliates 
together won orders to build 148 
vessels worth $9.9bn last year.

HHI said: “Amid expectations that 
the US would increase energy 
resources exports and the 
upcoming environmental 
regulation changes, we believe 
there will be a rise in demand for 
liquefied natural gas and 
liquefied petroleum gas carriers,” 
HHI said.

“We are focusing our resources 
and efforts on such area.”

China Navigation agrees to ship 
recyclable waste from Pacific island 
ports
CHINA Navigation Company has 
signed a Memorandum of 
Understanding with the 
Secretariat of the Pacific 
Regional Environment to recycle 
waste from the islands.

Under the Moana Taka 
Partnership, the MoU will see the 
company’s vessels transport 
containers laden with recyclable 
waste from Pacific island ports 
on a pro bono basis, it said in a 
release.

SPREP director general Kosi Latu 
said: “Our Pacific islands face an 
immense waste management 
challenge. With many 
geographical limitations, the 
Moana Taka Partnership can help 
us address the problem of taking 
our recyclable waste off island 
for proper recycling. This is a 
great step, or shall we say paddle, 
in the right direction.”

The waste material will be 
shipped to ports in the Asia 
Pacific for sustainable treatment 
and recycling.

Pacific island nations that lack 
landfill space to store their waste, 
lack waste treatment facilities or 
do not have the financial means 
to transport recyclable waste will 
qualify for the scheme.

Materials that can be recycled 
under the scheme include 
plastics, aluminium cans and 
waste oil.

According to China Navigation, 
the 21 Pacific island nations that 
qualify for the scheme are 
American Samoa, Cook Islands, 
Commonwealth of Northern 
Mariana Islands, Guam, Fiji, 
French Polynesia, Kiribati, 
Republic of the Marshall Islands, 
Federated States of Micronesia, 
Nauru, New Caledonia, Niue, 
Palau, Papua New Guinea, 
Samoa, Solomon Islands, Timor 
Leste, Tonga, Tuvalu, Vanuatu, 
and Wallis and Futuna.

UN Environment executive 
director Erik Solheim said: “Better 
waste management is absolutely 
critical for Pacific island nations. 
Landfills should be the last 
option and throwing it all in the 
ocean is not an option.

“We need to innovate, and this 
kind of public-private partnership 
is the way forward. Only when we 
work together can we overcome 
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one of the biggest environmental 
challenges of our time.”

Hapag-Lloyd boxship rams vessel 
while berthing in Karachi
A CONTAINERSHIP operated by 
Hapag-Lloyd struck another 
vessel on Monday, resulting in a 
number of boxes being loosened 
from the deck and falling into the 
sea.

According to Lloyd’s List 
Intelligence, the 2012-built, 8,063 
teu Tolten allided with the 2009-
built, 6,350 teu Hamburg Bay 
while at the Pakistan Deep Water 
Container Port in proximity of 
Karachi Port. PDWCP is operated 
by Hutchison Ports.

Most of the containers that fell 
into the sea along the berth were 
from Tolten, which is beneficially 
owned by Hapag-Lloyd. Hamburg 
Bay is beneficially owned by 
Quantum Pacific Shipping Group.

In an emailed statement, Hapag-
Lloyd said: “Our ship Tolten 
rammed another ship while 
berthing in Karachi on Monday. 
We deeply regret that this 
incident occurred. We have 
ascertained on-site that no one 
was injured as a result of the 
incident, and that there has been 
absolutely no environmental 
pollution.

“There is yet to be a definitive 
explanation for this incident. We 
will conduct an in-depth 
investigation of the incident, and 
are working as hard as we can to 
get the vessel back on its way as 
quickly as possible.”

The terminal operator said that 
operations were being resumed 
and officials from Karachi Port 
Trust were assisting in the 
retrieval of the fallen containers.

Hamburg Bay had arrived at 
berth number 3 at 0225 hrs local 
time on Monday, while Tolten 
reached berth number 4 at 1200 
hrs.

For classified notices please view the next page.
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